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ABSTRACT | OZET
PA RT 17 The need to consider the new procedure with a new employment relationship established
in the post-retirement period by liquidating the severance pay and unused annual leaves
earned in the pre-retirement working period with all receivable items arising from the
employment relationship that entitles the employee to retirement status and the obliga-
tion of the employer to pay the social insurance premium of the employee working in the
post-retirement period when rehiring workers who are entitled to retirement and termi-
nating their employment contracts.

EmeKklilige hak kazanarak is akitlerini fesheden iscilerin yeniden istihdam edilmeleri halin-
de, emeKklilikten onceki calisma doneminde hak kazanilan kidem tazminatinin ve kullanil-
mayan yillik izinlerin emeklilik statiisiine hak kazandiran is iliskisinden dogan tiim alacak
kalemleri ile tasfiye edilmesi suretiyle emeklilik sonrasi1 donemde kurulan yeni bir is iliskisi
ile yeni siirecin dikkate alinmasi gerekliligidir.

FOOTNOTE

1 https://www.turkis.org.tr/turk-is-ka-
sim-2023-aclik-ve-yoksulluk-siniri/ (Date
of Access, 01.01.2024).
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I.INTRODUCTION

With the recent regulations, the social se-
curity system and especially the concepts
of retirement annuity and post-retirement
work, which are a fundamental part of this
system, have become important issues that
need to be investigated. The increase in the
average human life expectancy, the positive
effects of the technological era on labor pro-
ductivity as well as the economic difficulties
experienced on a national and international
scale force people to work after retirement.
With the regulations made in our country, it
is important for both the national economy
and the sustainability of the social security
system that workers who have earned the
right to retire contribute to employment after
retirement. In this study, the opportunities
and rights provided to workers who leave
their jobs due to retirement and return to
work will be examined.

I1. RIGHTS OF EMPLOY-
EES WHO LEAVE THEIR
JOBS DUE TO RETIRE-
MENT AND WORK AGAIN

At the point where the country’s economy
has reached, the minimum starvation line
is 14,025 TL and the poverty line for a fam-

1. GIRIS

Son donemlerde yapilan duzenlemelerle
sosyal guvenlik sistemi ve 6zellikle bu siste-
min temel bir pargasi olan yaslilik sigortasi ve
emeklilik sonrasi calisma kavramlari arastiril-
masi gereken 6nemli konular haline gelmis-
tir. Ortalama insan 6Gmrunun artmasi, icinde
bulundugumuz teknolojik cagin is gucu ve-
rimliligine olumlu etkileri kadar ulusal ve ulus-
lararasi 6lcekte yasanan ekonomik zorluklar
da insanlari emeklilik sonrasi calismaya sevk
etmektedir. Ulkemizde yapilan duzenlemeler-
le birlikte emeklilik hakkini elde etmis iscile-
rin emeklilik dénemi sonrasi istihdama katki
saglamalari hem ulke ekonomisi hem de
sosyal guvenlik sisteminin surdurtlebilirligi
acisindan 6nem arz etmektedir. Bu arastirma-
da emeklilik sebebiyle isten ayrilip tekrar ise
baslayan iscilere saglanan imkanlar ve haklar
incelenecektir.

1. EMEKLILIiK SEBEBIY-
LE iSTEN AYRILIP YENI-
DEN iSE ALINAN iSCILE-
RiN HAKLARI

Ulke ekonomisinin geldigi noktada asgari
aclik sininnin 14.025 TL oldugu ve gida har-
camasi, giyim, konut (kira, elektrik, su, yakit)

ily of 4, which includes food expenditures,
clothing, housing (rent, electricity, water,
fuel) transportation, education, health and
similar needs, is in the range of 45,686.81
TL, and workers use the option of continuing
their working life after retirement intensively
today, as in the past, due to both economic
and sociological factors’. The unfavorable
economic opportunities provided to retirees
in our country bring about the continuation
of working life for workers who are legally
entitled to retirement status. The contin-
uation of the business life of the workers
post-retirement is not only a way preferred
by the employees, but it is also a preferred
option by the employers for the employees
who have given their labor and experience
to their work over time, to continue to use
the know-how they have acquired within the
scope of their work and to fulfill their work in
the order and discipline they have brought
to that day, and to continue their business re-
lations after the retirement of the employee.
Apart from the employee and the employer,
the continuation of the working life of the
workers who are entitled to retirement is a
process that is also demanded by the state
and in this context, the employers are sup-
ported by the treasury regarding the work
safety and the obligation of the employer to
pay the related premiums.

ulasim, egitim, saglik ve benzeri ihtiyaclarin
yer aldigi 4 kisilik bir ailede yoksulluk siniri-
nin 45.686,81 TL bandinda olmasi nedeniy-
le isciler gerek ekonomik gerek sosyolojik
faktorlerin etkisi ile emeklilik sonrasi calisma
hayatina devam etme secenedini gegcmiste
oldugu gibi gunimuzde de yogun olarak
kullanmaktadir'. Ulkemizdeki emeklilere
saglanan ekonomik olanaklarin elverigsizli-
@i, hukuken emeklilik statistine hak kazan-
mis iscilerin is hayatini surddrmeye devam
etmesini beraberinde getirmektedir. isgilerin
emeklilik sonrasi is hayatina devam etmesi
yalnizca calisanlarin tercih ettigi bir yol ol-
mayip ayni zamanda emeklerini, tecrubele-
rini islerine vermis ¢alisanlarin, elde ettikleri
know-how'lar yaptiklar is kapsaminda kul-
lanmaya devam ederek, o gune kadar ge-
tirdikleri duzen ve disiplin icerisinde iglerini
yerine getirmeleri, is¢inin emeklilik sonrasi is
iliskilerine devam etmesi igverenler tarafin-
dan da tercih edilen bir se¢cenek olmaktadir.

Turkiye'de nufus dagilimi dikkate alindigin-
da, emekli olan c¢alisanlar ile orta Ustu yas
kesiminin agirligr yadsinamayacak seviye-
dedir. Bunun en buyuk yansimasi olarak
03.03.2023 tarihinde 32121 sayili Resmi
Gazete'de cikan Sosyal Sigortalar ve Genel
Saglik Sigortasi Kanunu ile 375 sayili Kanun
Hukmunde Kararnamede Degisiklik Yapil-
masina Dair Kanun? (“Kanun”) ile Sosyal

DiPNOT

1 https://www.turkis.org.tr/turk-is-
kasim-2023-aclik-ve-yoksulluk-siniri/
(Erisim Tarihi 01.01.2024).

2 Sosyal Sigortalar ve Genel Saglik
Sigortasi Kanunu ile 375 Sayili Kanun
Hukmunde Kararnamede Degisiklik
Yapilmasina Dair Kanun m.03.03.2023
tarih, 32121 sayili Resmi Gazete (RG).
(Erigim: 01.01.2024).
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Considering the population distribution in
Turkey, the number of retired employees
and middle-aged people is undeniable. As
an indicator of this, within the framework of
the new regulations introduced within the
scope of Provisional Article 95 added to the
Social Insurances and Universal Health Insur-
ance Law?by the Law on the Amendment of
the Social Insurances and Universal Health
Insurance Law and the Decree Law No. 375
published in the Official Gazette No. 32121
on 03.03.2023° (“Law"), many workers have
liquidated their employment contracts and
terminated their employment relations by
qualifying for retired pay. Workers who ben-
efit from these regulations are re-employed
and even continue to work uninterruptedly
and continue to work with new employment
relationships. In this context, it is clear that
the regulationin Article 14/1,5 of the Law No.
1475 is notintended to actively terminate the
working life of the employee, and that there
will be no problem for the employee who
meets the conditions regarding insurance
and premiums to sign a contract in the field
and under the conditions he wishes in ac-
cordance with Article 48 of the Constitution
by taking his seniority* and this cannot be
considered as an abuse of right®. The rights
brought by this situation for the employee
and the benefits provided for the employer
will be discussed in this article in the light of
the decisions of the Court of Cassation and
doctrinal opinions.

A. Entitlement of Severance
Pay

Severance Pay is a sum of money paid by the
employer to the employee or his/ her heirsin
proportion to the seniority of the employee,
taking into account the wages and ancillary
expenses earned by the employee in the
last period, upon the termination of the em-
ployee’s employment contract for one of the
reasons listed in the law and the completion
of the minimum working period required by
laws®. Severance Pay, as regulated in Article
14 of the Labor Law No. 48577, will come
into existence when the cases listed in the
law occur. One of these cases is that the em-
ployee is entitled to severance pay without
complying with the notice period as a result
of the employee’s fulfillment of the condi-
tions soughtin the law in order to receive old
age, disability, retirement pension, and the
resignation petition to be submitted to the
employer with the letter from the SSI stating
that he meets the retirement criteria®.

Sigortalar ve Genel Saglik Sigortasi Kanu-
nu®*na eklenen Gecici 95. madde kapsamin-
da getirilen yeni duzenlemeler ¢cercevesinde
birgok is¢i EYT (Emeklilikte Yasa Takilanlar)
kapsaminda yaslilik ayligina hak kazanarak
is sozlesmelerini tasfiye etmis ve is iliskilerine
son vermistir. Bu duzenlemelerden yararla-
nan isciler yeniden istihdam edilerek hatta
kesintisiz caligmaya devam ederek yeni is
iliskileri ile calismaya devam etmektedirler.
Bu baglamda 1475 sayili Kanun'un 14/1,5.
maddesindeki duzenleme ile is¢inin ¢calisma
hayatinin aktif sekilde sonlandirma maksadi
tagimadig), sigorta ve prime iliskin sartlari ta-
slyan iscinin kidemini alarak Anayasa’nin 48.
maddesi geregi, diledigi alanda ve sartlarda
sOzlesme imzalamasinda bir mahsur olmaya-
cagi* ve bunun hakkin koétuye kullanilmasi
olarak degerlendirilemeyecegi aciktirs. Bu
duruma, is¢i nezdinde getirdigi haklar ve is-
veren nezdinde saglanan menfaat tGzerinde
Yargitay kararlar ve doktrinsel gorusler esli-
ginde isbu makalede deginilecektir.

A. Kidem Tazminatina Hak
Kazanma

Kidem Tazminati, kanunda sinirli olarak sa-
yilan nedenlerden biriyle is¢inin is akdinin
son bulmasi ve bu is akdi son bulan is¢inin
kanunda aranan asgari ¢calisma suresini dol-
durmasiyla kendisine veyahut mirascilarina
iscinin son doénemde kazandigi Ucret ve
yan giderlerin de dikkate alinarak kidemi
oraninda isciye isveren tarafindan 6denen
bir miktar paradir®. Kidem Tazminati, 4857
sayili is Kanunu”nun 14. maddesinde du-
zenlendigi Uzere, kanunda sayilan haller
vukuu buldugunda varlik kazanacaktir. Bu
hallerden birisi de is¢inin yaslilik, malulluk,
emeklilik ayligr almak maksadiyla kanunda
aranan sartlarn yerine getirmesi akabinde
SGK'dan alacagi emeklilik kriterlerini tagidi-
@gina iliskin yazi ile igsverene verecedi istifa
dilekcesi neticesinde iscinin ihbar 6neline
uymaksizin kidem tazminatina hak kazan-
mis olmasidiré.

Eligibility for old age pension and payment of
severance pay, which is a special condition
regulated by the law, is one of the reasons
for termination, which comes into existence
with the request of the employee and which
the employer cannot evaluate spontaneous-
ly. It is quite easy to determine whether the
conditions are complianced with the letter re-
garding retirement received by the employ-
ee from the SS|, and it is possible for the em-
ployee who compliances the conditions to
be entitled to severance pay by completing
the query in digital media and submitting it to
the employer by the employee®. Termination
of the employment contract on the grounds
of retirement is a mandatory reason for ter-
mination that must be accepted by the em-
ployer. Upon submission of the document,
the employee must be paid the severance
rights to which he/she is entitled. However,
in working life, it is seen that employers have
different practices in terms of payment of sev-
erance pay.

1. Considerations in Severance

EMEKLILIK SEBEBIYLE ISTEN AYRILIP
YENIDEN ISE ALINAN iSCILERIN HAKLARI

Kanunda duzenlenen ¢zel bir hal olan yaslilik
ayligina hak kazanma ve kidem tazminatinin
muacceliyeti, iscinin talebi ile varlik kazanan,
isverenin re’sen degerlendiremedigi fesih se-
beplerinden birisidir. isgi tarafindan SGK’dan
alinan emeklilige iliskin yazi ile sartlarin sag-
lanip saglanilamadiginin tespiti oldukca
kolay olup e-devlet Uzerinden sorgunun ta-
mamlanarak isci tarafindan isverene ibrazile
sartlari saglayan iscinin kidem tazminatina
hak kazanmasi mumkundur®. isginin emek-
lilik sebebine dayanarak is akdini feshi ise ig-
veren tarafindan kabul edilmesi zorunlu olan
bir fesih sebebidir. Belgenin ibrazi ile isciye
hak kazandigi kidem haklarinin 6denmesi
gerekir. Ancak calisma hayatinda, igveren-
ler tarafindan kidem tazminatinin 6denmesi
noktasinda farkli uygulamalara gidildigi go-
ralmektedir.

1. Kidem Tazminatinda Dikkat

Pay

It is important for the employer, as well as
the employee, to pay the receivables of the
employees who terminate theiremployment
contracts due to retirement, in full, by liqui-
dating the employment relationship that led
to the retirement relationship by their em-
ployers. Otherwise, postponing the payment
of the receivables arising from the previous
employment relationship or partial payment
of the severance pay by the employer by un-
der-calculating the severance pay may cost
the employer with higher payment costs that
will not eliminate the working relationship
subject to retirement.

The establishment of an employment rela-
tionship with the same employer or with a
different employer as a result of the termina-
tion of the existing employment relations by
the employee who is entitled to retirement
status by resigning will not be considered
as an abuse of right, and within the frame-
work of Article 26 of the Turkish Code of
Obligations'®, it can be freely established by
the parties as a new period within the legal
limits subject to the principle of freedom of
contract. At this point, working with the
same employer in a different line of business
from the work subject to the retirement peri-
od or the same employer’'s new employment
relationship at a different workplace address,
at a different wage than the wage previously

Edilen Hususlar

SGK'dan alinan belge ile emeklilik sebebiyle
is akitlerini sona erdiren isgilerin, igverenleri
tarafindan emeklilik iliskisini ortaya ¢ikaran
is iliskisinin tasfiye edilerek bu surece konu
alacaklarinin eksiksiz olarak 6denmesi isci
kadar isveren acgisindan da buyuk éneme
haizdir. Aksi takdirde 6nceki is iliskisinden
dogan alacaklarin 6demesinin ertelenmesi
yahut isveren tarafindan eksik hesaplanarak
kidem tazminatinin kismen 6denmesi, emek-
lilige konu olan ¢alisma iliskisini ortadan kal-
dirmayacak daha yuksek 6deme giderleriile
isvereni zarara sokacak nitelikte hesaplama-
lara mal olabilecektir.

Emeklilik statistine hak kazanan iscinin, isti-
fa ederek mevcut is iliskilerini sona erdirmesi
neticesinde ayni isveren veyahut farkli bir is-
veren ile is iliskisi kurmasi hakkin kotaye kul-
lanilmasi olarak degerlendirilmeyecek, Turk
Borglar Kanunu'™ madde 26 cergevesinde
sOzlesme serbestisi ilkesine tabi olarak ka-
nuni sinirlar nezdinde yeni bir dénem olarak,
taraflarca 6zgurce olusturulabilecektir'. Bu
noktada ayni igveren ile emeklilik donemine
konu isten farkli bir is kolunda calismasi ya
da ayni isverenin yeni is iliskisinde farkli bir
is yeri adresinde, dnceden verilen Ucretten
farkli bir Gcrette calistiracak olmasi esasli de-
gisiklik olarak addedilemeyecektir. Emeklilik
sartlarini saglayarak istifa eden iscginin farkli
bir is yerinde ¢alismasi da rekabet yasaginin
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paid, cannot be considered as a fundamen-
tal change. The fact that the employee who
resigned by fulfilling the retirement condi-
tions works in a different workplace cannot
be considered as a breach of the non-com-
petition clause and cannot be subject to a
lawsuit as a breach of the non-competition
clause, unless he/ she specifically uses the
information regarding that workplace ob-
tained from the same workplace.

Although the continuation of the retired
employee in the same workplace with or
without interruption in the same workplace
constitutes a new employment relationship,
working for the same employer within the
scope of the same job description will not
mean the inclusion of a trial period in the
employment contract that the employee
will establish with the same employer after
retirement. As a matter of fact, in a decision
of the 22nd Civil Chamber of the Court
of Cassation, it has been evaluated as an
abuse of right by the employer to include a
probationary period in the employment con-
tract with an employee who has worked for
years in the employer’s workplace in order to
eliminate the rights of the employee and to
include a probationary period in the employ-
ment contract by mentioning the existence
of bad faith™.

WIn this context, it will be accepted as a pro-
cessin accordance with the ordinary course
of business for retired employees to enter a
new working period by receiving severance
payments. In the new period in which work-
ing retirees continue their business relations,
as a result of leaving the job in a way to be
entitled to severance pay, a second seniority
receivable for the new working period may
also be in question. There is no consensus
in the Court of Cassation and the doctrine
that the reason for termination of the employ-
ment contract, which entitles the employee
to severance pay for the last termination of
employment after retirement, is sufficient
to entitle the employee to seniority in the
post-retirement period by making the rea-
son for termination in the second period. In
the case law of the Court of Cassation™, it is
considered as an abuse of right that the ter-
mination relationship subject to severance
pay entitling the employee to an old-age
pension can be claimed separately for each
year worked in different places after retire-
ment'; while another opinion taken into
consideration in the doctrine is that there is
no obstacle for this in the legislation and that

delinmesi olarak kabul edilemeyecek ve ayni
isyerinden edindigi o is yerine iliskin bilgile-
ri 6zel olarak kullanmadigi takdirde rekabet
yasaginin delinmesi olarak davaya konu edi-
lemeyecektir.

Ayni is yeri nezdinde ara vererek yahut ke-
sinti olmaksizin ayni is yerinde emekli olan
calisanin devam etmesi ne kadar yeni bir is
iliskisine konu olustursa da ayni isverenin
ayni is tanimi kapsaminda calismasi emek-
lilik sonrasi ayni isveren ile kuracagi is so6z-
lesmesinde deneme suresinin yer almasi
anlamina gelmeyecektir. Nitekim, Yargitay'in
22. Hukuk Dairesi’'nin verdigi bir kararda da
sadece is¢inin haklarini ortadan kaldirmak
maksadiyla igverenin isyerinde yillarca ca-
lismig bir iscisi ile ayni iste ¢alisacagi yeni
donemdeki is s6zlesmesine deneme suresi
konulmasinin is¢inin haklarini ortadan kal-
dirmak maksadiyla yapilmis bir eylem ola-
rak degerlendirilmesi gerektigi ve kotu niye-
tin varligindan bahsederek is s6zlesmesine
deneme suresi konmasiniisveren tarafindan
hakkin kotuye kullanilmasi olarak degerlen-
dirilmigtir™,

Bu baglamda emekliolan ¢alisanlarin kidem

tazminati demelerini alarak yeni bir calisma
donemine girmesi olagan is akisina uygun
bir sure¢ olarak kabul gorecektir. Calisan
emeklilerin ise is iliskilerine devam ettikleri
yeni strecte de kidem tazminatina hak ka-
zanacak sekilde isten ayrilmalar neticesin-
de yeni calisma dénemine iliskin ikinci bir
kidem alacaklari da s6z konusu olabilecektir.
Yargitay ve doktrinde emekli olduktan son-
ra ¢calisan iscinin son isten ayrilisinin kidem
tazminatina hak kazanmasi hususunda 6n-
ceki emeklilik statustine hak kazandiran is
akdinin feshi sebebinin ikinci donemde de
fesih sebebi yapilarak emeklilik sonrasi do6-
nemde kideme hak kazandirmak icin yeterli
bir husus olarak degerlendirilmesi nokta-
sinda gorus birligi mevcut degildir. Yargitay
ictihatlarinda™, yaslilik ayligina hak kazandi-
ran kidem tazminatina konu fesih iligkisinin
emeklilik sonrasi ¢alisilan farkli yerlerde her
bir yil i¢cin ayn olarak talep edilebilmesini
hakkin kotuye kullanilmasi olarak degerlen-
dirirken™; doktrinde agirlik kazanan bir diger
gorus ise mevzuatta bunun icin bir engel
olmadig, emeklilik sonrasi ¢alisilan her bir
donem icin de ayn ayr kidem tazminatina
hak kazanilabilecegidir.

Kanunda ve uygulamada bos kalan ve emek-
lilik sonrasi donemde de uzun bir maddet
ayni yerde calisan emekli isciler acisindan

the employee can be entitled to severance
pay separately for each period worked after
retirement’®.

The fact that employers lead workers to re-
tire early with advance payments in order
to prevent the employee’s severance pay
receivables from being made as a lump sum
payment in the future and prevent them
from severance pay rights for the following
period is a situation that causes significant
financial losses for retired workers who work
in the same place in the post-retirement pe-
riod. This situation is an important gap that
contains a deficiency in the law and jurispru-
dence and this situation should be resolved
reasonably for employers and employees.

In light of the information provided, it is clear
that there are variables that are taken into
account in the calculations in accordance
with different criteria in the evaluation of
severance payments that contain missing
receivables in the event that the retired em-
ployee’s last job departure is in a way that
qualifies for severance pay or in the payment
of severance receivables arising from the em-
ployment contract subject to retirement.

2. Calculation of Liquidated Sev-

EMEKLILIK SEBEBIYLE ISTEN AYRILIP
YENIDEN iSE ALINAN i$GILERIN HAKLARI

maddi olarak 6Gnemli kayiplara neden olanve
isverenleri iscinin kidem tazminati alacakla-
rini ileride toplu 6deme olarak yapilmasinin
onuane gecilmesi maksadiyla avans niteli-
gindeki 6demelerle iscileri erken dénemde
emekli olmaya yonlendirerek sonraki do-
neme iliskin kidem tazminati haklarindan
alikoymalari, kanunda ve ictihatta eksiklik
iceren ve evveliyat ile isveren ve isci acgisin-
dan makul olarak ¢6zime kavusturulmasi
gereken onemli bir bosluktur.

Verilen bilgiler 1s1ginda, ¢alisan emeklinin
son isten ayrilisinin kidem tazminatina hak
kazanacak sekilde oldugu ihtimalde veyahut
emeklilige konu is akdinden dogan kidem
alacaklarinin 6denmesi noktasinda eksik
alacak iceren kidem tazminatlarinin deger-
lendirilmesi hususunda farkli kriterler dog-
rultusunda hesaplamalarda dikkate alinan
degiskenlerin yer aldigi goérulmektedir.

2. Tasfiye Edilen Kidem Tazmina-

erance Pay

When we consider the employment relation-
ship in which the pension receivable subject
to seniority arises as the first period employ-
ment relationship and in the event that the
retired worker’s receivables subject to sev-
erance pay are underpaid, it is an important
issue in the calculation of severance pay if

tinin Hesaplanmasi

Kideme konu olan emeklilik alacaginin
dogdugu is iliskisini birinci donem ig iliskisi
olarak kabul ettigimizde ve EYT kapsaminda
emekli olan is¢inin kidem tazminatina konu
alacaklarinin eksik 6dendigi ihtimalde, yas-
lilk ayligina hak kazandiktan sonra emekli
olan iscinin ayni isveren nezdinde bir sure
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RIGHTS OF EMPLOYEES WHO LEAVE THEIR JOBS
DUE TO RETIREMENT AND WORK AGAIN

the retired worker is re-employed by the
same employer after a period of time or con-
tinues to work in the same workplace without
interruption. In the conditions where the em-
ployment relationship is terminated in a way
to qualify for severance pay in the post-re-
tirement period, the intermittent periods are
combined in the calculation of severance
pay and the calculation is made over the
total severance pay due. For this reason, in
the termination of the employment contract
of the employee entitled to severance pay,
a separate seniority calculation is made for
the employee working in the post-retirement
period. In this regard, the point that exists in
the jurisprudence of the Court of Cassation
and which is taken into consideration is that
the severance pay is calculated over the last
wage paid to the employee after retirement
for the employee who continues to work as
aretired employee by combining the first pe-
riod worked and the period worked after re-
tirement, and the total amount of severance
pay deserved for all intermittent periods is
calculated. If there is a severance pay paid
to the employee before the first retirement
period, the severance pay amount calculat-
ed over the last wage paid to the employee is
deducted from the severance pay amountin
order not to cause double payment'®.

According to the opinion in the doctrine®,
which we also agree with, the issue to be
taken into account in the calculation of the
severance indemnity as a result of the em-
ployee leaving the job in a way to be enti-
tled to severance pay in the second period
is that it is necessary to make a payment for
the first period without combining it with the
previous period and to make a separate inde-
pendent payment for the second period and
to make a severance payment for the period
worked after retirement. This is due to the ter-
mination of the employee who entered the
retirement process by giving seniority to the
employee in the post-retirement period and
started working in the second period with or
without a break in the post-retirement period.

As a result, the most important issue to be
considered by the employer for the em-
ployee who continues to work in the same
workplace in the post-retirement period is to
make the severance payment earned for the
first period of employment relationship sub-
ject to retirement in full, in the event that the
employment contractis terminated in such a
way as to be entitled to severance pay in the
subsequent period of employment, when the

sonra yeniden istihdam edilmesi veyahut
kesintisiz olarak ayni is yerinde ¢alismaya
devam etmesi kidem tazminatinin hesap-
lanmasinda 6nemli bir husustur. Emeklilik
sonrasl ¢alisilan dénemde kidem tazminati-
na hak kazanacak sekilde is iliskisinin sona
erdigi kosullarda kidem tazminatinin hesap-
lanmasinda fasilali donemler birlestirilerek
muaccel olan toplam kidem tazminati Uze-
rinden hesap yapilmaktadir. Bu nedenle ki-
dem tazminatina hak kazanan is¢inin is akit-
lerinin feshinde emeklilik sonrasi donemde
calisan isci icin ayr bir kidem hesabi yapil-
maktadir. Bu hususta Yargitay ictihatlarinda
var olan ve dikkat edilen husus, ilk ¢alisilan
doénem ile emeklilikten sonra calisilan do-
nemin birlestirilerek emekli olarak ¢alisma-
ya devam eden isci icin emeklilikten sonra
isciye 6denen son ucret Uzerinden kidem
tazminati hesaplanarak var olan tum fasilali
donemler icin toplam hak edilen kidem taz-
minati miktari hesaplanmaktadir. Sayet is¢i-
ye ilk emeklilik dénemine ait hak kazanilan
surece iliskin 6ncesinde 6denmis bir kidem
Ucreti var ise faiziyle mahsup edilerek son
olarak is¢ciye 6denen son Ucret Uzerinden
hesap edilen kidem tazminati miktarindan
mukerrer 6demeye sebep olmamasi nede-
niyle eksilme yapilir'e.

Doktrinde yer alan ve bizim de katildigimiz
goruse gore’ ise, emeklilik sonrasi ¢alisilan
doénemde isciye kidem verilerek emeklilik
surecine giren ve emeklilik sonrasi donem-
de ara vererek yahut ara vermeksizin ikinci
donemde calismaya baslayan iscinin ikinci
donemde kidem tazminatina hak kazanacak
sekilde isten ayrilmasi neticesinde kidem
tazminatinin hesaplanmasinda dikkat edilen
hususun énceki dénem ile birlestiriimeden
ilk doneme iliskin deme yapilmasi ve ikinci
doneme iligkin ise ayri bir bagimsiz 6deme
yapilarak emeklilik sonrasi calisilan doneme
iliskin kidem tazminati 6demesinin yapilma-
s1 gerekliligidir.

Sonug olarak, emeklilik sonrasi dbnemde
ayni is yerinde calismaya devam eden isci
icin fasilali donemlerle yahut araliksiz is ilis-
kisinin devam ettigi calisma donemlerinde
isveren acisindan dikkat edilmesi gereken
en 6nemli husus, emeklilige konu ilk ddnem
is iliskisine iliskin kazanilan kidem tazmina-
t 6demesinin eksiksiz yapilarak, sonradan
calisilan donemde kidem tazminatina hak
kazanilacak sekilde is akdinin feshedilmesi
durumunda birinci donemin tasfiye edilme-
si neticesinde ikinci déneme iliskin kidem
tazminati 6demesi yapilacagi vakit fasilali

severance payment for the second period is
due as aresult of the first period’s liquidation,
it is imperative to prevent the intermittent or
uninterrupted period from being combined
with the first period and to prevent the sev-
erance pay from being multiplied by the to-
tal period worked over the wage paid in the
previous period.

B. Entitlement to Annual Paid
Leave

1. Conditions To Be Considered

EMEKLILIK SEBEBIYLE ISTEN AYRILIP
YENIDEN ISE ALINAN iSCILERIN HAKLARI

yahut araliksiz surenin ilk donem ile birlesti-
rilmesinin onlenerek son ddnemde 6denen
Ucret Gzerinden ¢alisilan toplam sure ile gar-
pilan kidem tazminatinin 6nune gecilmesi
gerekmektedir.

B. Yillik Ucretli iznin Kullanil-
masi

1. Yillk Ucretli izinde Dikkat Edil-

During Annual Paid Leave

The worker's right to annual paid leave is an
integral part of the right to rest, which is a so-
cial and economic right regulated in Article
50 of the Constitution. The right to annual
paid leave aims to protect workers’ physical
and mental health, rest, increase their moti-
vation and work efficiency. The right to annu-
al paid leave, on the one hand, enables the
worker to exercise the right to rest defined
in the Constitution, and on the other hand, it
is a worker’s right based on the employer’s
obligation to take care of the worker in this
respect, which aims to ensure that the worker
does not lose wages during the paid leave
period’®.

Article 53 of the Labor Law No. 4857 stip-
ulates that the employee will be entitled to
annual paid leave if he/ she has worked for
at least one year, including the probationary
period, since the day he/ she started work-
ing at the workplace, and paragraph 2 of the
same article stipulates that the employee
cannot waive his/ her right to annual paid
leave. As a matter of fact, in a decision of the
9th Civil Chamber of the Court of Cassation,
it has been ruled that annual paid leave is a
constitutional right to rest and for this rea-
son, the employee cannot convert the right
to annual paid leave into wages and waive
this right during the continuation of the em-
ployment contract™. Although it is regulated
that the employee must use his/ her annual
paid leave right and cannot waive this right,
pursuant to Article 59 of the Labor Law, it is
stated that in the event of termination of the
employment relationship for any reason, the
wages of the annual leave periods that the
employee is entitled to but cannot use will be
paid to the employee or his/her beneficiary
at the wage on the date of termination of the
contract.

mesi Gereken Hususlar

iscinin yillik tcretliizin hakki, Anayasa’nin 50.
maddesinde diizenlenen sosyal ve ekonomik
niteligi haiz dinlenme hakkinin tamamlayici
bir parcasidir. Yillik tcretli izin hakks; is¢ilerin
hem bedensel hem de ruhsal sagliklarini ko-
rumalarini, dinlenmelerini, motivasyonlarini
ve calisma verimliligini artirmalarini amac-
lar. Yillik ucretli izin hakki, bir yanda iscinin
Anayasa’da tanimlanan dinlenme hakkini
kullanmasina olanak saglarken diger yanda
da ucretliizinddnemiicinde iscinin tcret kay-
bina ugramamasini amaclayan bu yénuyle
de isverenin isciyi gozetme yukumlulugune
dayali bir isci hakkidir',

4857 sayili is Kanunu’nun 53. maddesinde
iscinin igyerinde ise basladigi gunden itiba-
ren, deneme suresi de dahil olmak tzere, en
az bir yil calismis olmasi halinde yillik Gcretli
izne hak kazanacagi ve ayni maddenin 2. fik-
rasinda dais¢inin yillik tcretliizin hakkindan
vazgecemeyecegi duzenlenmistir. Nitekim,
Yargitay 9. Hukuk Dairesi’nin vermis oldugu
bir kararda da yillik tcretli iznin Anayasal
kaynakli dinlenme hakki niteligi tasidigi ve
bu sebeple iscinin is s6zlesmesinin deva-
mi sirasinda yillik ucretli izin hakkini tcrete
donustaremeyecegdi ve bu haktan feragat
edemeyecegi hukum altina alinmigtir’®. Her
ne kadar iscinin yillik tcretli izin hakkini kul-
lanmasi gerektigi ve bu hakkindan feragat
edemeyecegi duzenlenmisse de is Kanu-
nu m. 59 uyarinca ig iligkisinin herhangi bir
nedenle sona ermesi durumunda iscinin
hak kazandigi fakat kullanamadigi yilik izin
surelerine ait Ucretin s6zlesmenin sona erdi-
Qi tarinteki Gcret Uzerinden isciye veya hak
sahibine 6denecegi belirtilmistir.

is Kanunu m. 53 isgilerin hizmet surelerine
gore yillik Gcretli izin surelerini; (i) 1 yildan 5
yila kadar (5 yil dahil) olanlara 14 ginden, (i)
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RIGHTS OF EMPLOYEES WHO LEAVE THEIR JOBS
DUE TO RETIREMENT AND WORK AGAIN

Article 53 of the Labor Law regulates the
duration of annual paid leave according to
the length of service of the employees; (i) 14
days for those with 1 year to 5 years (includ-
ing 5 years), (i) 20 days for those with more
than 5 years and less than 15 years, (iii) 26
days for those with 15 years (including) or
more. According to Article 56 of the Labor
Law, although it is regulated that the annual
paid leave cannot be divided by the employ-
er and that it shall be used continuously, the
same article stipulates that the employee
may use his/her leave in parts, one part of
which shall not be less than ten days, upon
the agreement of the parties.

Anotherimportant issue that should be eval-
uated within the scope of the right to annual
paid leave is the determination of the dura-
tion of annual paid leave by combining the
periods worked in one or different work-
places of the same employer. Article 54/1
of the Labor Law not only limits this issue
to the workplaces of the employer that are
within the scope of the Labor Law, but also
includes the periods worked in workplaces
outside the scope of the Labor Law, thus
broadening the scope of annual paid leave.
In the event that the employment relation-
ship is intermittent, it is not important that
the work to be performed for the same em-
ployer is continuous, the intermittent work
should be summed up and the right to annu-
al paid leave should be determined. Article
4 of the Regulation on Annual Paid Leave?®
stipulates that the intermittent work of the
employee at the workplace of the same em-
ployer shall be combined in the calculation
of the annual leave period and the period
required to qualify for leave.

5 yildan fazla 15 yildan az olanlara 20 guin-
den, (i) 15 yil (dahil) ve daha fazla olanlara 26
gunden az olmayacak sekilde duzenlemistir.
is Kanunu m. 56 uyarinca yillik tcretli iznin is-
veren tarafindan bélunemeyecedi ve surekli
bir sekilde kullandinlacagi duzenlenmisse
de ayni maddede taraflarin anlasmasiyla
iscinin iznini, bir b6lumu on ganden asagi
olmamak tzere bolumler halinde kullanabi-
lecegiduzenlenmistir.

Yillik ucretli izin hakki kapsaminda degerlen-
dirilmesi gereken 6nemli diger bir husus da
iscilerin yillik Ucretli izin suresinin hesabin-
da ayni isverenin bir veya farkli isyerlerinde
calistiklari surelerin birlestirilerek izin sure-
sinin belirlenmesidir. is Kanunu m. 54/1 bu
konuyu yalniza isverenin is Kanunu kapsa-
mina giren is yerleri olarak sinirli degil ayni
zamanda is Kanunu kapsami disinda bulu-
nanis yerlerinde calisilan donemleri de dahil
ederek yillik tcretliiznin kapsamini genis ele
almistir. is iliskisinin aralikli olmasi durumun-
da ise ayni isverene yapilacak ¢alismalarin
sureklilik arz etmesi 6nemli olmayip aralikli
calismalarin toplanip yillik Gcretli izin hakki-
nin belirlenmesi gerekmektedir. Yillik Ucretli
izin Yonetmeligi'nin 4. maddesinde?® de yillik
izin suresi ve izne hak kazanmak i¢in gerekli
surenin hesabinda iscinin ayniisverene ait is
yerinde calistigi aralikli calismalarin birlestiri-
lecegiduzenlenmistir.

2. Calculation of Liquidated An-

EMEKLILIK SEBEBIYLE ISTEN AYRILIP
YENIDEN iSE ALINAN i$GILERIN HAKLARI

2. Tasfiye Edilen Yillik Ucretli izin

nual Paid Leave

The annual paid leave rights of the employ-
ees whose employment relationship is ter-
minated due to retirement and then re-em-
ployed in the same workplace is an issue
where different opinions are put forward
and there is no unity of jurisprudence in the
decisions of the Court of Cassation. In the de-
cision of the 9th Civil Chamber of the Court of
Cassation dated 31.01.2007, the liquidation
of the employee’s annual paid leave for the
previous period is subject to the condition of
payment of the leave fee?". In the decision,
it was ruled that the payment of the sever-
ance pay rights of the previous period to the
employee liquidates the seniority rights be-
longing to that period and in the event that
the annual leave rights of the previous period
are paid at the end of the employment rela-
tionship, the seniority based on the previous
annual leave is also liquidated??. As it can be
understood, in the relevant decision of the
Court of Cassation, it has been decided that
if the employee’s annual leave rights of the
previous period have been paid, Article 54
of the Labor Law does not come into effect
and the annual leave rights of the previous
period are liquidated and the annual paid
leave calculation in the new employment
relationship with the same employer should
be determined without adding the seniority
periods of the previous period®.

The Court of Cassation changed its opinion
in its subsequent decisions and decided
that the liquidation of the previous period
with the payment of severance pay to the
employee does not constitute an obstacle to
the entitlement to annual paid leave in the
following working period and the consoli-
dation of the previous service periods in the
calculation of these periods?*. As a matter of
fact, in a decision of the 9th Civil Chamber of
the Court of Cassation, it was ruled thatin the
calculation of the period required to be enti-
tled to annual paid leave pursuant to Article
54 of the Labor Law, the periods of service
previously spent by the employee in one or
different workplaces of the same employer
should also be taken into consideration. In
the same Court of Cassation decision, it is
stated that in the case where the employee’s
previous period annual leave rights are liqui-
dated, it is not possible to add the previous
period service periods, but in the case where
the employee’s previous period annual leave
rights are not liquidated, Article 54 of the La-

Haklarinin Hesaba Katilmasi

Emeklilik sebebiyle is iliskisi sona eren ve
sonrasinda ayniis yerinde tekrar ise giris ya-
paniscilerin yillik Gcretli izin haklari ise farkli
goruslerin ileri suruldugu ve Yargitay karar-
larinda da i¢tihat birliginin bulunmadig bir
konu olma 6zelligi tagimaktadir. Yargitay 9.
Hukuk Dairesi'nin 31.01.2007 tarihli kararin-
daiscinin 6nceki donem yillik tcretli izninin
tasfiyesi izin Ucretinin 6denmesi kosuluna
baglanmistir?’. Kararda, isgiye 6nceki do-
nem kidem tazminat haklarinin édenmesiile
o doneme ait kidem haklarinin tasfiye edildi-
gi ve ayni yontemle 6nceki donem yillik izin
haklarinin is iliskisi sonunda 6denmis olmasi
durumunda 6nceki yillik izne esas kidemin
de tasfiye edildigi hukam altina alinmistir?2,
Anlasilacagi uzere Yargitay'in ilgili kararin-
daiscinin dnceki donem yillik izin haklarinin
6denmis olmasi durumunda is Kanunu m.
54'an devreye girmeyerek onceki doneme
aityillik izin haklarinin tasfiye oldugu ve ayni
is verenle yapilan yeni is iliskisinde yillik tc-
retli izin hesaplamasinin eski donem kidem
surelerinin eklenmeksizin belirlenmesi ge-
rektigikararlastinlmistir?.

Yargitay sonraki kararlarinda gorus degi-
sikligine giderek isciye kidem tazminatinin
o6denmesiyle 6nceki donemin tasfiye edil-
mesi durumunun sonraki ¢calisma donemi
yillik Gcretli izne hak kazanma ve bu surele-
rin hesabinda 6nceki hizmet surelerinin bir-
lestirilmesine engel teskil etmedigi yonunde
karar vermistir?. Nitekim Yargitay 9. Hukuk
Dairesi’'nin vermis oldugu bir kararda Is Ka-
nunu m. 54 uyarinca yillik tcretli izne hak
kazanmak icin gerekli strenin hesabinda,
iscinin daha 6nce ayni isverenin bir ya da
degisik isyerlerinde gecirdigi hizmet sure-
lerinin de dikkate alinmasi gerektigi yonde
hukum kurmustur. Ayni Yargitay kararinda
iscinin 6nceki donem yillik izin haklarinin
tasfiye edildigi durumda 6nceki donem hiz-
met surelerinin eklenmesinin mimkun ola-
mayacagi fakat iscinin 6nceki donem yillik
izin haklarinin tasfiye edilmedigi durumda
is Kanunu m. 54’Un devreye girerek yeni
donem vyillik izin hesaplamasinin 6nceki
donem kidem surelerinin de eklenerek ya-
pilmasinin mumkun olabilecedi belirtilmek-
tedir?.

Yargitay 9. Hukuk Dairesi’'nin 05.11.2020 ta-
rihinde vermis oldugu kararda ise isciye ait
onceki donem yillik izin haklarinin kullan-
dirnlmasinin veya karsiligi tcretin 6denme-
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20 Yillik Ucretli izin Yonetmeligim. 4,
03.03.2004 tarih, 25391 Sayili Resmi
Gazete (RG). (Erigim Tarihi 01.01.2024).

21 Yargitay 9. H.D., T. 31.01.2007, E.
2006/12556, K. 2007/1252.

22 Talha Bakircioglu, “EYT'li ig-
cilerin Yillik izin Durumu Uzerine Bir
Degerlendirme”, E-Yaklasim, C. XXIX,
S. 365, Mayis 2023, s. 176.

23 Bakircioglu, s. 176.

24 Yargitay 9. H.D., T. 05.11.2020,
E. 2016/29801, K. 2020/14939 (kara-
rarama.yargitay.gov.tr; Erisim Tarihi:
09.01.2024).

25 Yargitay 9. H.D., T. 9.2.2021, E.
2020/2236, K. 2021/3668 (karara-
rama.yargitay.gov.tr; Erisim Tarihi:
09.01.2024).
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25 Yargitay 9. H.D,, T. 9.2.2021, E.
2020/2236, K. 2021/3668 (kararara-
ma.yargitay.gov.tr; Date of Access,
09.01.2024).

26 Yargitay 9. H.D., T. 05.11.2020, E.
2016/29801, K. 2020/14939 (karar-
arama.yargitay.gov.tr; Date of Access,
09.01.2024).

27 Yargitay 9. H.D,, T. 05.11.2020, E.
2016/29801, K. 2020/14939 (karar-
arama.yargitay.gov.tr; Date of Access,
09.01.2024).

28 VYargitay 9. H.D.,, T. 27.1.2022,
E. 2021/12471, K. 2022/1343(karar-
arama.yargitay.gov.tr; Date of Access,
09.01.2024).

29 https://www.turkiyefinans.com.tr/
tr-tr/blog/sayfalar/sigorta-primi-nedir.
aspx (Date of Access, 28.01.2024).

30 https://www.sgk.gov.tr/Content/
Post/ada02fa5-e15f-4e0d-b6c9-fef40a
54eb3c/Emeklilikten-Sonra-Tekrar-Cal-
isma-SGDP-2022-05-13-09-35-43 (Date
of Access, 28.01.2024).

31 https://www.pwc.com.tr/eyt- duz
enlemesi-calisma-hayatini-nasil-et-
kileyecek (Date of Access, 28.01.2024).
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bor Law may come into effect and it may be
possible to calculate the new period annual
leave by adding the previous period seniority
periods?.

In the decision of the 9th Civil Chamber of
the Court of Cassation dated 05.11.2020, it
was stated that it is not important whether
the annual leave rights of the employee for
the previous period are used or the corre-
sponding fee is paid, and the seniority peri-
ods for the previous period should also be
taken into account in the calculation of the
annual paid leave for the new period?. At this
point, the Court of Cassation has changed
its jurisprudence with this decision and has
ruled that the calculation of the annual paid
leave for the new period should be made by
adding the service periods of the previous
period, disregarding the liquidation of the
annual leave rights for the previous periods.

In the decision of the 9th Civil Chamber of
the Court of Cassation dated 05.11.2020, it
was ruled that in the calculation of the an-
nual leave right in intermittent work, a 5-year
statute of limitations must exist between the
end of the previous working period and the
beginning of the new working period in or-
der for the previous service periods to be
time-barred?. However, in the decision of the
same department dated 27.01.2022, it was
stated that the right to annual paid leave is a
constitutional right to rest and therefore, the
previous period of service cannot be time-
barred in intermittent work?. In the same de-
cision of the 9th Civil Chamber of the Court
of Cassation, it was decided that the annual
leave can be determined by adding the peri-
ods that cannot be entitled to leave because
1 year has not expired in the previous service
period to the subsequent period of work.

As can be seen, it cannot be said that the
Court of Cassation has reached a unity of
jurisprudence in terms of the decisions giv-
en on different dates. However, according
to the opinion in the doctrine, which we also
agree with, it is a correct opinion that the
previous seniority periods should be taken
into account in the calculation of the annu-
al paid leave rights of the employees whose
employment relationship is terminated due
toretirement and who are re-employed in the
same workplace, regardless of the fact that
the previous working period has been liqui-
dated in determining the annual paid leave
rights of the new period.

sinin 6nemli olmadigi yeni doneme iligkin
yillik tcretli iznin hesabinda énceki ddneme
iliskin kidem surelerinin de dikkate alinmasi
gerektigi belirtilmistir?. Bu noktada Yargitay
vermis oldugu bu karar ile ictihat degisikligi-
ne gitmis ve onceki donemlere iligkin yillik
izin haklarinin tasfiye edilmis olmasini dik-
kate almayarak yeni donem vyillik tcretli izin
hesabinin dnceki donem hizmet surelerinin
de eklenerek yapilmasi gerektigi hukmune
varmigtir.

Yargitay 9. Hukuk Dairesi'nin 05.11.2020
tarihli kararinda, fasilali calismalarda yillik
izin hakkinin hesaplanmasinda, énceki hiz-
met surelerinin zamanasimina ugramasi
icin onceki calisma doneminin bitisi ile yeni
calisma déneminin baslangici arasinda 5
yillik zamanasimi sdresinin mevcut olmasi
gerektigi hukam altina alinmistir?’. Fakat
ayni dairenin 27.01.2022 tarihli kararinda ise
yillik tceretli izin hakkinin Anayasal kaynakli
dinlenme hakki oldugundan dolayi aralikli
calismalarda onceki dénem hizmetlerinin
zamanasimina ugramayacag belirtilmistir?e,
Yargitay 9. Hukuk Dairesi ayni kararda 6nceki
hizmet déneminde 1 yil dolmadigi icin izne
hak kazanilamayan surelerin sonraki donem
calismalarina eklenerek yillik izinin belirlene-
bilecegini kararlastirmistir.

Goruldugu uzere Yargitay'in farkli tarinlerde
vermis oldugu kararlar bakimindan birictihat
birligine vardigi soylenemeyecektir. Fakat
doktrinde yer alan ve bizim de katildigimiz
goruse gore emeklilik sebebiyle is iliskisi
sona eren ve sonrasinda ayni ig yerinde tek-
rar ise girisi yapilan iscilerin yillik Ucretli izin
haklarinin belirlenmesinde énceki ¢calisma
doéneminin tasfiye edilmis olmasinin 6nemi
olmaksizin yeni dénem yillik tcretli izin hak-
kinin hesaplamasinda énceki kidem surele-
rinin de dikkate alinmasi gorusu isabetli bir
gorustar.

C. Social Security Support
Contribution

The insurance premium is the coverage fee
paid to the state in an amount and over a
period of time determined for employees to
be able to benefit from state-provided health
services and to qualify for an old-age pension
if they fulfill the necessary conditions. This
fee is a premium fee that must also be paid
for employees who retire within the scope of
4A according to the Social Security and Gen-
eral Health Insurance Law No. 5510. While
the social security support premium to be
paid for the period worked for the post-re-
tirement period will not change the pension
of the retired employeses, it is a premium pay-
ment that must be paid within the scope of
occupational diseases and / or occupational
accidents arising from the nature of the work
or work of the insured. These premiums are
paid by the employer?.

In this context, the social security support
premium application is the institution that
enables the workers who are entitled to the
retirement status of the workers who meet
the conditions sought within the scope of
EYT to continue to work without interrup-
tion of their pensions and to receive their
pensions together with their labor wages.
In consequence, unless otherwise agreed
in the contract and as a result of meeting
the conditions required by law, employees
who retire with EYT will be able to work in
the same or a different workplace of the em-
ployer with Social Security Support Premium
(SGDP) if the employer deems it appropri-
ate®. The retired employee has to pay Social
Security Support Premium in order to cover
social protection in case of occupational ac-
cidents and diseases®'.

With the provisional Article 95 of the Law
No. 5510, the application of the insurance
premium incentive in favor of the employer
regarding the reemployment of the retired
personnel in their last workplace within 30
working days and their starting to work sub-
ject to SGDP under the private sector em-
ployer who meets the conditions required by
the law and the amount covering the 5-point
portion of the SGDP employer’s share by the
Treasury has been ruled in accordance with
the SSI Circular dated 14/4/2023 and num-
bered 2023/19 and subparagraph (1) of the
first paragraph of Article 81 of the Law No.
5510 regarding insurance premiums and
state contribution.

EMEKLILIK SEBEBIYLE ISTEN AYRILIP
YENIDEN ISE ALINAN iSCILERIN HAKLARI

C. Sosyal Giivenlik Destek
Primi Odemesi/ Uygulamasi

Sigorta primi, calisanlarin devletin sagladigi
saglik hizmetlerinden yararlanabilmesi ve
gerekli kosullari yerine getirmeleri ile yaslilik
ayligina hak kazanabilmeleriicin tayin edilen
miktar ve surede devlete 6denen teminat tc-
retidir. Bu Ucret, 5510 sayili Sosyal Sigortalar
ve Genel Saglik Sigortasi Kanun'una goére 4A
kapsamindaki emekli olan ¢alisanlar icin de
6denmesi gereken bir prim bedelidir. Her ne
kadar emeklilik sonrasi doneme iligkin calisi-
lan sureye ait ddenecek olan sosyal guvenlik
destek primi, emekli olan calisanlarin ayligini
degistirmeyecek olsa da sigortalinin calistig
veya yaptidi isin niteliginden kaynaklanan
ugrayacagl meslek hastaliklan ve/ veya is
kazalari kapsaminda édenmesi gereken bir
prim 6demesidir. Bu prim 6édemesi isveren
tarafindan gerceklesecektir?®.

Bu minvalde, EYT kapsaminda aranan sartlar
taslyan iscinin emeklilik statisune hak kaza-
narak gcalismaya devam ettikleri durumda
emekli ayliklari kesilmeden calismaya devam
etmeleri ve iscilik ucretleri ile birlikte emek-
li ayliklanini alabilmelerini saglayan kurum
ise sosyal guvenlik destek primi uygulama-
si olarak kargimiza ¢cikmaktadir. Bu sayede,
aksi sozlesmede kararlastinlmadikga EYT
ile emekli olan calisanlar isverenin uygun
buldugu takdirde igverenin ayni veya farkli
bir isyerinde Sosyal Guvenlik Destek Primli
(SGDP) olarak galisabilecektir®. Emekli olan
calisanin Sosyal Guvenlik Destek Primi 6de-
yerek ¢alismasi is kazasi meslek hastaligi du-
rumunda sosyal korumanin karsilanabilmesi
icindird’,

5510 numarali kanunun gecici 95. maddesi
ile emekli olan personelin en son ¢alistik-
lan igyerinde 30 is gunu icerisinde tekrar
calismaya baslamalari ile kanunda aranan
sartlar saglayan 6zel sektor isvereni altinda
SGDP'ye tabi ¢calismaya baslamalari ile SGDP
isveren hissesinin 5 puanlik kismini karsila-
yan tutarin Hazine tarafindan karsilanmasina
iliskin sigorta prim tesvikinin isveren lehine
uygulanmasi 14.04.2023 tarihli ve 2023/19
Sayili SGK Genelgesiile 5510 sayili Kanun'un
sigorta primlerine ve devlet katkisina iliskin
81'inci maddesinin birinci fikrasinin (1) bendi
uyarinca hukme alinmistir.

Bu cergevede 03.03.2023 tarihi itibariyle ilk
kez emeklilik kriterlerini saglamasi gerekgesi
ile isten ayrilan ve is iliskisinin sona ermesi-
ne binaen sona eren tarihi takip eden 30 gun
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26 Yargitay 9. H.D., T. 05.11.2020,
E. 2016/29801, K. 2020/14939 (kara-
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Within this framework, 03.03. 2023 for the
first time on the grounds of fulfilling the re-
tirement criteria and within 30 days following
the termination of the employment relation-
ship due to the termination of the employ-
ment relationship, the payment of monthly
premiums and service documents within
the legal period, withholding and premium
service declaration, accrued premiums and
overdue insurance premiums in all work-
places located in various regions of Turkey.
Employers who do not owe unemployment
insurance premiums, administrative fines,
and related late payment penalties and late
payment increases, as well as those who do
not face penalties for failing to report their
employees as insured or for not actually em-
ploying the insured they have reported, will
benefit from the treasury-funded 5-point so-
cial security support premium.

11l. CONCLUSION

In the event that employees who are eligi-
ble for retirement and terminate their em-
ployment contracts and are exited from the
Social Security Institution (SSI) are re-em-
ployed by their employers by making SSI
entries, whether their work continues unin-
terruptedly or time elapses between the exit
and re-employment, a new employment
contract may be signed with the employ-
ee and it may be possible to determine the
post-retirement working conditions differ-
ent from the previous conditions, including
wages, position and fringe benefits. In this
framework, in the light of the reasons ex-
plained above, according to the opinion we
concur with, provided that the seniority and
annual leave rights are liquidated before
retirement, the working period before the
termination will not be taken into account in
the calculation of the severance pay and an-
nual paid leave periods that the employee
will be entitled to in the working period af-
ter the termination, liquidation of severance
pay and unused annual leaves, all accrued
severance pay and annual paid leave rights
and other receivables accrued during the
working period before retirement by paying
all of the accrued severance pay and annual
paid leave rights and other receivable items
will protect the rights of the employee and
will be in favor of the employer?2.

icerisinde ayni isyerinden sosyal guvenlik
destek primine tabi calisanaiiliskin 6zel sektor
isverenlerinin yasal sure icerisinde aylik prim
ve hizmet belgelerini 6demesi, muhtasar ve
prim hizmet beyannamesi, tahakkuk eden
primleri, Turkiye'nin cesitli bolgelerinde yer
alan tum igyerlerinde yasal 6deme suresi
gecmis sigorta primi, issizlik sigortasi primi,
idari para cezasi ile bunlara iligkin gecikme
cezasl ve gecikme zammi borglarinin bulun-
mayan son olarak ¢alistirdid kisileri sigortali
olarak bildirmedigi veya bildirdigi sigortali-
lar fiillen calistirmadigr yonunde herhangi
bir cezasi bulunmayan isverenler hazineden
karsilanacak 5 puanlik sosyal guvenlik des-
tek priminden yararlanacaktir.

I1l. SONUG

Emeklilige hak kazanarak is akitlerini fes-
heden ve SGK c¢ikislar yapilan ¢alisanlarin,
isverenleri tarafindan SGK girisleri yapilarak
yeniden istihdam edilmeleri halinde, ister ¢a-
lismalari kesintisiz devam etsin isterse cikis
ile yeniden istihdam arasinda zaman gegmis
olsun, taraflar arasinda kurulan iliski kanun
kapsaminda yeni bir iliski olarak degerlen-
dirileceginden, calisan ile yeni bir is sozles-
mesi imzalanabilecek ve emeklilik sonrasi
calisma kosullarinin, Ucret, pozisyon ve yan
haklar da dahil olmak tzere, 6nceki kosullar-
dan farkli olarak belirlenmesi mumkun ola-
bilecektir. Bu baglamda yukarida agiklanan
sebepler 1s1ginda, katildigimiz goéruse gore,
kidem ve yillik izin haklarinin emeklilikten
once tasfiye edilmesi kaydiyla, fesihten on-
ceki calisma dénemi, is¢inin fesihten sonraki
¢alisma déneminde hak kazanacagi kidem
tazminatinin hesaplanmasinda ve yillik tc-
retli izin sarelerinin hesap edilmesinde dik-
kate alinmayacagindan, emeklilikten 6nceki
calisma doneminde hak kazanilan ve kidem
tazminatinin ve kullanilmayan yillik izinlerin,
tahakkuk eden kidem ucretlerinin tamami-
nin ve yillik ucretli izin haklari ile dogmus
diger alacak kalemlerinin tamaminin 6den-
mesi suretiyle tasfiye edilmesi is¢inin hakkini
koruyacagi gibi isveren lehine olacaktir®2,
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